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PREFACE 
 

          Marriages are ending!  In dramatically increasing numbers and for a 
wide variety of reasons, Americans are divorcing.  Until recently, this choice 
has meant legal confrontation.  In these circumstances, spouses become 
adversarial enemies, pitted against one another, in an expensive win-lose 
divorce battle that is often open to public scrutiny.  When this occurs, 
parents and children alike are exposed to enormous stress, often far more 
devastating to the family than whatever caused the breakup in the first place.  
Indeed, is there anyone left in the land who has not heard the plaintive cry of 
a friend or relative suffering the agony of adversarial divorce? 
 
          Necessity, it is said, is often the mother of invention; and, in the last 
several years a new approach to separation and divorce has emerged which 
promises a vast improvement in the way divorce is treated in our country.  
This approach recognizes that divorce need not take place on the legal 
battlefield and that treating one’s spouse like an enemy is not a prerequisite 
for ending a marital relationship.  This process is known as divorce 
mediation. 
 
          Mediation, unlike adversarial confrontation, stresses rational 
cooperation.  As a result, conflict is minimized.  Similarly, the cost and the 
time necessary to reach a divorce settlement are also minimized.  Because 
the spouses focus their energies on solving the practical problems they face, 
mediation achieves fair divorce settlements.  Most important, mediation 
discourages couples from wallowing in the kind of destructive and non-
productive thinking that is so typical of adversarial divorce, (such as, “the 
more I hurt my ex-spouse, the better off I’ll be”). 
 
          One of the purposes of this Guide, therefore, is to acquaint its readers 
with the concept and practice of divorce mediation.  We will try to answer 
the numerous questions associated with this process, so that couples may 
make better informed decisions about how they wish to obtain a divorce 
settlement. 
 
          An additional purpose of Parting Sense is to introduce its readers to 
the concept of joint custody and to describe how it works.  Traditional 
adversarial divorce typically treats children like property, so that when a 
marriage ends, children are awarded as property is awarded, to one spouse or 
the other.  In such circumstances, the non-custodial parent is essentially 
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stripped of his or her parenthood.  Visitation is often a hollow substitute for 
legitimate parenting.  Recently, state legislatures, have begun to recognize 
that it is not in the best interests of children to deny them what was 
essentially a birthright-two parents.  Joint custody and why recent research 
findings make consideration of the joint custody option so important will be 
discussed. 
 
          Our final purpose is to suggest that family relationships do not 
necessarily end upon divorce, particularly where children are involved.  
Certainly, the family relationship is restructured, but not terminated.  If 
spouses can keep this in mind, as they mediate their divorce settlement, 
parent-child relationships as well as effective co-parenting will be protected 
and nurtured.  Understanding this, we believe will enable a separating couple 
to maximize their new relationships and the new support system which has 
been created. 
 
          Parting Sense portrays various husband and wife relationships which 
help us illustrate certain aspects of the mediation process.  The danger 
inherent in such portrayals is that some readers may mistakenly believe that 
this stereotypes certain social roles.  We assure you that this is not the case.  
Our examples are derived from the experience of working with numerous 
couples in mediation, and every effort has been made to describe mediation 
in an objective, unbiased fashion based on these experiences. 
 
          Additionally, some words about how to read our book may be helpful.  
Parting Sense is a guide for couples who believe that mediation may offer a 
useful alternative in their divorce transition.  It should not be thought of as a 
textbook which dictates how mediation will actually occur or which requires 
intense study to make mediation successful.  Some parts of the Guide may 
seem complicated, especially that portion relating to property settlements.  
Don’t let this overwhelm you!  Our purpose is to sufficiently discuss 
mediation so that you may feel comfortable with it, not to make you 
proficient practicing mediators.  In other words, take our Guide seriously , 
but not too seriously.  Treat it as you might a good wine; know it well 
enough to appreciate it, but don’t worry about growing the grapes in your 
own backyard. 
 
          In parting, divorce mediation has now proven itself to be a valid and 
important alternative to adversarial divorce.  It has worked successfully for 
rich and poor alike.  Based on this evidence, it is now clear that mediation 
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has survived its infancy, and will continue to play an increasingly important 
role in our social fabric.  We hope that Parting Sense will, in some small 
measure, aid that cause. 
 
   J.S. 
   M.C.  
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THE SENSE OF MEDIATION 
 

The Decision To Separate 
 

The choice to separate is never an easy one. Normally, the decision is 
made after months, if not years, of difficult soul searching. Often, the 
decision is not made mutually by the marriage partners. As a result, either 
the husband or wife is surprised and emotionally hurt by the unilateral 
choice of his or her mate to leave the marriage relationship. Yet, experience 
has taught that the commitment of two persons is necessary if a marriage is 
to survive and work. If one spouse is truly committed to a separation, there 
is little the other spouse can do to preserve the marriage. 
 

It is at the moment of disclosure, and shortly after, that the marriage 
partners are most vulnerable to adversarial divorce. Typically, one spouse or 
the other seeks the services of a lawyer, as much to vent his or her anger and 
hurt, as to obtain protection of his rights. From that moment forward two 
persons, who once cared very much for one another, are thrust into a system 
of reprisal and conflict that rarely, if ever, produces a “winner” in family 
disputes. 
 

Mediation, instead of confrontation, is now a choice which couples 
have when ending marriage relationships. To those of us who practice 
mediation, it is clear that mediation works when both members of a couple 
recognize and accept (perhaps with resignation) that the marriage rela-
tionship is over. Furthermore, they must be willing to put aside their 
immediate emotional pain in recognition that a cooperative approach to 
divorce better serves their family’s long and short term needs and interests. 
 

We expect this book to be read, partly, by persons who are genuinely 
concerned about their marital relationship, but who have not, as yet, made a 
firm decision to divorce. To those who find themselves in this position, we 
strongly recommend a gentle and reasonable course, and urge you to make 
every effort to reconcile your marital differences. When this is not possible, 
however, every effort should be made to minimize the emotional and 
financial consequences of a future separation. 
 

Reactions by one spouse to the disclosure by the other of a desire to 
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separate are many and varied, and there is no foolproof method of insuring a 
cooperative, rather than an adversarial, approach to divorce. We can say 
with assurance, however, that significant numbers of couples have chosen 
mediation because, in the final analysis, it just makes sense. 
 

Divorce Mediation Defined 
 

Divorce mediation maybe defined as a process of direct negotiations 
between spouses who are terminating a marriage. A neutral third party, a 
mediator, participates in the negotiations to help the spouses achieve fair and 
equitable agreements. The areas which the spouses discuss include, but are 
not limited to: 
 

1. Division of marital property 
2. Spousal support 
3.  Child custody and parental access 
4. Child support 
5. Tax considerations 

 
Mediation’s purpose, therefore, is to help the spouses come to mutually 

acceptable and fair agreements that are very practical in nature, and touch 
upon all of the important issues that divorcing couples must consider. They 
are precisely the same matters which would be dealt with by the lawyers in 
an adversarial divorce. 
 

Mediation specifically empowers the spouses to act on their own 
behalf; that is, they, and not their legal representatives, are the negotiators in 
the process. Sometimes, people are at first frightened by the thought of 
negotiating for themselves. However, when they understand the mediation 
process and the safeguards within that process, they become more 
comfortable with mediation. In addition, it is important to note that if the 
couple chooses adversarial divorce, they are, in effect empowering a judge 
or a master to impose on them the judge’s or master’s ideas about fairness.  
In adversarial divorce, the spouses relinquish control over their own lives, 
and more than one observer has characterized this process as ‘little more 
than an expensive roll of the dice.’ 
 

Mediation works because the spouses themselves must and do invest 
their efforts to make it work. As a result of this joint participation, a lasting 
equitable agreement emerges, tailored by the couple to meet the specific 
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needs of their restructured family. 
 
 
 Uses of Mediation 
 
 

There are actually three distinct situations, which may 
appropriately utilize mediation. Briefly stated, they are: 

 
1. When a couple desires a trial separation; 

 
2. When a couple desires a permanent separation and divorce; 

 
3. When a couple is divorced, but because of changed 

circumstances, wishes to renegotiate and modify the terms of 
their settlement. 

 
          This book is primarily directed to the second circumstance; however, 
the other two situations should not be overlooked for mediation purposes. 
 
          Trial separations are of course exactly what the name implies: a 
chance for the spouses to independently review their marital relationship 
without committing themselves to a formal separation. Trial separations, 
however, like formal separations, require careful planning and often 
appropriate bargaining and compromise. Mediation serves this purpose well. 
 
 
          Similarly, mediation is also very useful when a couple has obtained a 
divorce but, because of changed circumstances, want to renegotiate the 
terms of their settlement. Child custody, child support and spousal support 
are usually the areas discussed. 
 
 

The Emotional Sense 
 
 

When two people decide to marry, each makes an enormous emotional 
investment in the other. In effect, they say to one another, I believe you are 
capable of lending me your support in helping to make life’s rough spots 
more tolerable and life generally more worthwhile and fulfilling. Similarly, I 
want to be there to help you over the rough spots and to help make your life 
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more worthwhile and fulfilling. This mutual commitment forges the 
emotional and psychological interconnections in a marriage. The feelings 
each spouse has because of these interconnections, run deep. 

 
As a result of the depth of feelings that spouses often have during the 

course of separation, the emotional process of separation and divorce can be, 
and often is, highly charged. Anger, fear, bitterness, intense loneliness and 
frustration can be but some of the emotions triggered by separation and 
divorce. We know that these emotions can create roadblocks that keep 
spouses from doing what they inevitably must do: become independent both 
emotionally and economically. We also know of the adverse effects that 
parental bitterness, anger and fear can have on children. 
 

Without question, adversarial divorce fuels the fires of the harsh 
emotions which are already present in the divorce transition, It is not that 
lawyers seek or want such results; rather, they and their clients are locked 
into a system which necessarily escalates conflict. For example, in order to 
persuade a judge or master that his client should be awarded custody of a 
child, the lawyer is compelled to prove the lack of fitness of the other spouse 
to be the custodial parent. Moreover, litigation incorrectly implies that one 
party will win and one party will lose, based on who was “at fault” for the 
breakup of the marriage. 

 
There are no “winners” when a child is forced to see his parents trying 

to prove that the other is incompetent, or when two spouses who once loved 
one another, hold one another’s flaws and vulnerabilities out for public 
scrutiny. Such a setting is emotional quicksand for all involved. It is not 
surprising that a family often emerges from the divorce more shattered by 
the experience of the adversarial process itself, than by whatever caused the 
divorce in the first place. 
 

The alternative to adversarial divorce is mediation. It is specifically 
designed and implemented to minimize conflict and thus to calm the harsh 
emotional consequences that people experience. To begin with, the concept 
of “fault” is abandoned. Historically, courts would grant a divorce only if 
one spouse was found to be legally blameworthy or “at fault.” Fault charges 
often focus on desertion and/or adultery. Today, we recognize that marriages 
end for a variety of complex and interrelated reasons. This is why 48 out of 
50 states recognize “no-fault” divorce. This means that couples can be 
granted a divorce without blaming either party. Thus, there is no longer the 
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need to “destroy” one’s former marriage partner. Mediation adopts the “no-
fault” basis for divorce. 

 
Unlike litigation, mediation encourages a constructive, continuing 

dialogue between the spouses themselves. In this way they are each able to 
gain meaningful insights into each other’s concerns and needs. Such mutual 
understandings clearly reduce the emotional pain that is otherwise present, 
and enable the spouses to create a settlement agreement that meets their 
emotional as well as their practical requirements. The following example 
illustrates this. 
 

During mediation, it became clear that after the separation, Dianne, 
while comfortable, would not have the financial resources that her husband 
Bill would have. Dianne felt vulnerable in terms of her ability to make 
material gifts to the children, particularly vacations, compared to Bill’s 
ability to do so. Because the couple was in mediation, Dianne could and did 
express her concerns to her husband.  Shortly thereafter, Bill acknowledged 
Dianne’s concerns and stated that he would abide by an unwritten rule not to 
compete with Dianne for the children’s affections by showering them with 
material gifts. Consider for a moment, not only the benefits obtained by 
Dianne, but also the fact that the children have been protected from inappro-
priate parental competition. 
 

As we said earlier, mediation is a self-empowering process; that is, the 
spouses take responsibility for their own futures rather than relinquish such 
responsibility to lawyers and judges. Since the spouses are required to 
actively participate in planning their futures, it is that much easier to put 
aside the pain of the past. The very experience of taking control works to 
overcome the emotional helplessness so often associated with divorce and 
creates a constructive rather than a destructive environment in which 
spouses can move forward with their lives. 
 
 

The Practical Sense 
 

          Once a couple has decided to mediate their divorce, their first task is to 
identify a mediator who is acceptable to both husband and wife. Later, we 
will discuss how to go about locating such a person, but for now, suffice it to 
say that the usual practice, once a mediator is tentatively identified, is to 
arrange for an initial one-hour mediation session. At this session, the 
mediator fully explains the mediation process, his or her fee schedule, and 
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uses the opportunity to explore the issues which will need to be negotiated as 
a result of the particular circumstances presented by the couple. In marked 
contrast to an adversarial divorce, by the end of the first session, the couple 
and the mediator have a sense of what lies ahead. 
 

The cost of mediation services varies from mediator to mediator; most 
mediators charge a fee in the range of $200-300 per hour. A total fee of 
between $1,500 and $2,500 can be anticipated based on 10-15 hours of 
work, and this may include the services of a consulting attorney who drafts 
the proposed marital settlement agreement and who makes necessary legal 
information available to the spouses so that fully informed decisions are 
made. 
 

In comparison, when the adversarial method of divorce is used, it is not 
uncommon for each spouse to pay an initial retainer fee of at least $5,000 
against an hourly charge of $300-450. A total bill for legal services of 
between $15,000 and $20,000 is often incurred and these figures may be 
exceeded. The cost benefit of mediation, therefore, is readily apparent. 
 

Time is another factor that deserves attention. Mediation generally can 
be concluded within two months of the first working session. In contrast, 
adversarial divorce is rarely concluded within six months and often will 
exceed a year. If the spouses must go the full litigation route, a two year 
period is not uncommon and then, only if appeals are not taken. 
 

Also, when divorces are litigated, spouses frequently return to court, 
time and again, in order to obtain modifications to the decree and 
modifications of the modifications. It is not uncommon for the process to go 
on for years. By contrast, couples who mediate their divorces are much more 
likely to adhere to their original agreements because they, and not a third 
party, made them. When changes in circumstances do occur which make 
modifications to the original decree appropriate, such changes are usually 
resolved through mutually acceptable mediation efforts. 
 

In summary, mediation provides a rational, humane alternative to 
adversarial divorce. The process has enormous emotional and practical 
advantages over adversarial divorce and is available to any couple who can 
resist the temptation to use divorce as a means of recrimination and 
punishment.  Thousands of couples throughout the United States have now 
used mediation successfully.  Mediation is worthy of your serious 
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consideration. 
 

The Decision To Mediate 
 

Here, we introduce you to Beth and David Malone, a fictitious couple, 
who, with us, will travel a mediation journey to a divorce settlement. In 
various portions of this book, Beth and David will meet their mediator, Paul, 
to discuss their mediation work. 
 

Beth and David are 40 and 42 years of age respectively. They have 
been married for 16 years and have two children, Chris and Billy, ages 14 
and 11. 
 

Dave, since graduating from college with a Master’s degree in business 
administration, worked first as an account executive for a large insurance 
brokerage firm. Five years ago, he left his job with the insurance agency to 
begin his own insurance business. In the last two years, the business has 
performed very well. 
 

Beth, prior to marrying Dave, taught special education in public school 
and supported Dave, including paying the tuition for his Master’s program. 
Soon after Dave’s graduation, Beth stopped working in order to have and 
care for the couple’s children. For the past several years, Beth has been able 
to devote some time to substitute teaching, earning a few thousand dollars 
each year. 
 

Beth and Dave, having sensed problems in their marriage, worked with 
a marriage counselor for several months. They then began a one month’s 
trial separation. The agreement regarding the trial separation had been 
worked out with the help of Paul, a divorce mediator, who was recom-
mended by their marriage counselor. The trial separation helped make it 
clear to both Dave and Beth that a legal separation was what they wanted. 
 

Beth and Dave had been urged by family and friends not to mediate 
their divorce, but rather to immediately hire lawyers and file suit for divorce. 
Both had been told repeatedly that they would have to “fight it out” to get 
what is their “just due.” 
 

They are now with Paul at the orientation session. The conversation that 
follows is a condensed version of a portion of the session. 
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Dave: I hear what you are saying, Paul, about how much money mediation will cost and 
how long it will take and that sounds good, but what good does it do me if I don’t 
get the best deal that I can? 

 
Paul (Mediator) Beth, you must also want the best deal you can get, just like Dave. is that 

correct? 
 
Beth: Sure, I want a fair deal. 
 
Paul (Mediator) Now that’s interesting, Beth. You said a fair deal. Is that what you want, 

a fair deal? 
 
Beth: Yes, a fair deal. I want what is fair. 
 
Paul (Mediator) Dave, do you think there is a difference between the best deal you can 

get and a fair deal? 
 
Dave: That’s a good question. Look, I don’t want to bury Beth, but a lot has gone down 

and she is the one who wanted out. Why should I go to the poor house? 
 
Paul (Mediator) Wait a minute! First I hear Dave say he doesn’t want to bury Beth and I 

hear Beth say she wants a fair deal. Dave, let me ask you a question. Is it important 
to tell why your marriage has ended to the whole world in court? 

 
Dave: No, I really don’t want to get into that. It’s not that I have anything to hide or be 

ashamed of, but Beth is right, nobody’s perfect. 
 
Paul: (Mediator) O.K., nobody is perfect and you don’t want to bury Beth. 
 
Dave: Right. 
 
Paul (Mediator) Well, isn’t the way to avoid this dilemma to see what you each think is 

fair and agree to it if you can? After we’re finished, you each have the right to ask 
your own lawyers if they think the agreement is fair, before you sign on the dotted 
line. Couples who have used this method have had very positive results. The 
agreements hold because they are fair. Does that make sense to you? 

 
Dave: I see your point. 
 
Beth: It makes sense to me and we haven’t even discussed what is best for the children. 
 
Dave: Oh God, they have been through so much already. It would kill me to make them 

see us slug it out in court. 
 
Paul (Mediator) Look folks, it is my practice not to ask for a commitment to mediate at 

the orientation session. This is an important decision and you’ll want to think about 
it. If mediation makes sense to you, give me a call and we’ll set up our first session. 



 14

O.K.? 
 
Beth and Dave: O.K. 
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THE PRACTICE OF MEDIATION 
 

A new profession has been born—that of family mediator. This new 
profession has come to exist because of our great need to establish an 
alternative to adversarial divorce. In Chapter Two, we will look at the 
professional mediator and describe the way in which he relates to his clients. 
Our discussion begins, however, with a description of a document known as 
a “Marital Settlement Agreement.” The work of the couple and mediator has 
always as its goal, the creation and formal acceptance of this document. 
 
 

A Contract and More 
 

The marriage contract is widely understood; it is a social contract made 
between husband and wife establishing the marriage relationship within 
commonly accepted social norms. When a couple elects to end a marriage, 
however, they typically enter into another contract. This one, unlike the 
marriage contract, is in writing, signed by the parties, usually notarized and 
details at length the agreements made between the spouses ending their 
marriage relationship. This contract is commonly referred to as a ‘Marital 
Settlement Agreement.” 
 

The entire purpose of mediation is to achieve understandings between 
the spouses which are then incorporated into a “Marital Settlement 
Agreement.” This agreement later becomes the basis for a divorce decree 
signed by a judge. When the decree is signed by a judge and entered by a 
clerk of the court into the court’s records, the marriage is legally over and 
the spouses are free to remarry if they choose to do so. 

 
Unlike other contracts, however, most if not all states give the courts 

the right to modify the terms of a Marital Settlement Agreement in certain 
specified areas. Child custody, child support, and spousal support are 
normally these areas. The safeguards built into the mediation process (i.e. a 
well trained mediator, independent attorney review, etc.) decrease the 
probability of judicial modifications. 

 
          To allow you to gain some familiarity with a Marital Settlement 
Agreement, we have included Beth and Dave’s agreement (see “The 
Agreement” chapter). Readers are cautioned that this is an example only, 
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and as such, it should be used solely for educational purposes. This agree-
ment should never be a model for the reader’s personal use. Readers are 
further cautioned that marital settlement agreements must be drafted by 
experienced lawyers familiar with the laws of the state in which a divorce 
will be obtained. Mediation recognizes and incorporates this practice. We 
suggest that you carefully review Beth and Dave’s agreement. You may, 
however, find it helpful to read the entire Guide first. In this way, Beth and 
Dave’s mediation experience will enable you to have a more complete 
understanding of their marital settlement agreement, and you will be able to 
see how the document incorporates their work in mediation. 
 
 

The Mediator 
 

          Marital settlement agreements are based on agreements which the 
spouses reach in the following areas: (1) property, (2) spousal support, (3) 
child support, (4) child custody and parental visitation and (5) tax 
considerations. Decisions in these areas are very practical ones. It is the 
function of the mediator to help the spouses make fair and equitable 
decisions with regard to each. Later in the book, these areas will be explored 
in depth. Our purpose now is to demonstrate the way the mediator interacts 
with a couple and to present the typical ground rules that exist between the 
mediator and a couple. In this regard, it would be useful, first, to profile the 
professional mediator. 
 

Most (but not all) mediators come from either legal or mental health 
professions (family counselors, psychologists or social workers). Lawyers, 
as a result of their training, are highly sensitive to the dynamics of 
negotiation; mental health professionals, as a result of their training, are 
highly skilled in interpersonal communication. Clearly, both professions 
serve mediation well. 

 
Mediation, however, is not lawyering or mental health counseling. The 

mediator is not a legal representative of either one or both spouses, nor does 
the mediator provide therapy. The function of the mediator is to help the 
spouses achieve a fair bargain in the context of available family resources. In 
this role, the mediator does not judge the spouses or attempt to impose any 
particular results on them. The spouses themselves are the negotiators in the 
process and no solution will be accepted until they, through their own 
efforts, create solutions with which they are both comfortable. The mediator 
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skillfully guides the spouses through an exhaustive search for fair results, 
but it is always the spouses themselves who negotiate and who finally reach 
agreement. 
 

While mediators do not impose their own concepts of fairness on the 
spouses, they do try to keep the spouses’ discussions about fairness within 
appropriate limits. We know that long term, voluntary adherence to 
agreements must survive the immediate emotional impact of the separation 
and divorce. Sometimes, the emotions felt by couples who mediate their 
divorces have a tendency to unbalance the negotiations. For example, either 
the husband or wife may come to mediation with feelings of guilt that for the 
moment elicit a wholesale giveaway. The immediate result may be a quick 
fix for the guilt, but it also insures long term dissatisfaction with the bargain 
and an ultimate breakdown in the agreement. The mediator strives to prevent 
this, and may diplomatically intervene in the negotiations to keep them in 
proper balance. 
 

   Mediator Training and Experience 
 

The training and experience of a mediator is a legitimate concern for 
any couple contemplating mediation. This is especially so because no state, 
local jurisdiction or private organization presently certifies mediators. 
Anyone, therefore, is free to call himself a divorce or family mediator. 
 

This is not to say that consumers of mediation services cannot make 
intelligent decisions about the person with whom they choose to work. It 
does mean that couples must be assertive enough to ask questions and firm 
enough not to be distracted from getting the answers they deserve. 
 

Mediation requires a strong professional background either in law or 
the social sciences; but a degree alone in either of these fields is not 
sufficient. In addition to proper educational training, mediators must have 
substantial practical experience beyond their degree. Furthermore, successful 
completion of a comprehensive training program specifically in divorce 
mediation is necessary. Of course, there is no substitute for experience and 
couples are urged to find mediators with divorce mediation experience, in 
addition to appropriate training. In considering a mediator, ask how many 
mediations he or she has performed and whether any previous clients are 
willing to discuss their mediation experience. Finding a qualified mediator 
may take effort and perseverance, but it will not be time wasted. 
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Neutrality 
 

A mediator must scrupulously maintain neutrality during the mediation 
process and couples who wish to mediate their separation and divorce must 
begin their search for a mediator with this as a first priority. If neutrality is 
not genuinely perceived by both husband and wife throughout the mediation 
process, mediation will fail. Should either spouse ever question the 
mediator’s neutrality, this issue must be openly discussed, and if any doubt 
remains, the mediation must terminate and another mediator be found. 
 

Neutrality, however, extends beyond the mediator and applies to any 
other professional who may become involved in the divorce. For example, if 
a pension or a business interest requires financial analysis or if a house must 
be appraised, the accountants and real estate appraisers chosen to do the 
work should exhibit the same neutral posture as the mediator. 
 
 

Confidentiality 
 

Unlike courtroom proceedings, which are open to the public, mediation 
takes place in a highly private and confidential environment. Furthermore, 
mediators will usually ask the couple to agree not to discuss their mediation 
with anyone who is not involved in it and particularly not with friends or 
relatives. Such communication, with non-participants, has a tendency to 
disrupt the negotiations and create confusion in the minds of the spouses. 
The preferred policy is to wait until a proposed marital settlement agreement 
is drafted, but not signed, and then have the spouses discuss its terms with 
anyone they choose, prior to signing the final agreement. Under these 
circumstances, the entire agreement can be reviewed for fairness, rather than 
isolated segments, which may not present a clear picture of the fairness of 
the entire agreement. 
 

Full Disclosure 
 

The spouses must come to mediation prepared to make full disclosure 
of all their individual and joint financial affairs. The importance of full 
disclosure cannot be overstated. Again, the obligation to make full 
disclosure is contained in the mediator-client agreement. 

 
Couples can expect that the mediator will want to review the previous 

two or three years’ income tax returns, as well as all financial statements 
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supplied to banks or other lending institutions during the same period. One 
of the functions of the mediator is to review these documents in order to 
insure that full disclosure has taken place. One may expect a complete set of 
financial records to be requested for the mediator and each spouse. If at any 
time during the mediation process, there exists some indication that full 
disclosure has not been made by either of the spouses, then the mediation 
must be terminated or suspended until disclosure is made. 
 

Moreover, marital settlement agreements normally contain warranties of 
full disclosure, and thus, if full disclosure has not been made by both 
spouses, the agreement becomes subject to attack. Of course, every effort 
must be made to avoid such a result. 
 

Methods of Mediation 
 

Mediation is not practiced uniformly throughout the United States. There 
are, in this regard, three variations in method that deserve explanation. 
Couples may have preferences among these methods and it is our purpose to 
describe them so that better informed choices regarding mediation may be 
made. The variations involve: (1) the use of legal counsel; (2) co-mediation; 
and (3) joint mediation versus the “shuttle” method. 
 

The Use of Legal Counsel 
 

Divorce is both a social process and a legal process. It is a legal process 
because the authority of the court must be invoked to finally and fully end a 
marriage. Also, marital settlement agreements are contracts which must be 
prepared by lawyers. It is clear, therefore, that mediation must employ an 
attorney’s skill and knowledge at various points along its course. There are 
options about how this is done, and it is our purpose to describe them here. 
 
 When the mediator is not a lawyer, one method that is practiced involves 
the use of an advisory attorney. Usually, this person is someone the mediator 
has suggested because the mediator has confidence in the attorney’s 
knowledge of family law. The functions of the advisory attorney are to make 
legal information available to the couple so they can make informed 
decisions about their separation and divorce and to prepare the couple’s 
marital settlement agreement in proper legal form. The advisory attorney 
does not represent the individual interests of either the husband or wife. 
 

The fact that the advisory attorney is utilized may discourage each of 



 20

the spouses from consulting with independent attorneys of their choice to 
review the proposed marital settlement agreement before it is signed. 
Experience has demonstrated to us, however, that such a review is an 
important and valid part of the mediation process. Typically, such a review 
consists of two to three hours of attorney time. On occasion, a couple will 
return for an additional mediation session to discuss their attorney’s com-
ments or modify the agreement because of their attorney’s concerns. When 
the agreement meets with the approval of independent attorneys, the 
confidence the couple feels in their agreement is magnified. 

 
 

Co-Mediation 
 

Normally, a couple works with one mediator. An alternative approach, 
however, is for the couple to meet with two mediators and when this occurs, 
it is known as co-mediation. 
 

Co-mediation may be preferred by a couple in order to establish a 
sexual or professional balancing between the mediators. One spouse or the 
other may feel more comfortable working with at least one mediator of their 
sex.  Similarly, it is sometimes helpful to use two mediators, one with a 
background in law and one with a background in counseling or mental 
health. 
 

Couples should understand that costs are naturally increased when co-
mediation is used, but the option is often available. Couples who desire co-
mediation should inquire about the previous co-mediation experience of the 
mediators under consideration. Co-mediation requires good teamwork and 
this is derived from previous co-mediation experience. 
 
 

   Joint Mediation Versus The “Shuttle” Method 
 
Another alternative couples have who are considering mediation 

concerns whether mediation sessions will be held with husband, wife and 
mediator present at all times (i.e. joint mediation), or whether the mediator 
alternately meets with husband, then wife, and so forth (i.e. the “shuttle” 
method). 
 

Because mediation is generally regarded as an opportunity for the 
spouses to begin establishing a cooperative post-divorce relationship, most 
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mediators currently use the joint mediation approach. 
 

Some mediators, particularly those with backgrounds in labor 
mediation, use the “shuttle” method. Indeed, this may be particularly 
attractive to people who do not want an adversarial divorce, but whose 
emotions are running too high to permit discussions to occur in the same 
room, at the same time. 
 
 

The Mediator-Client Agreement 
 

In most instances, mediators and their clients establish a contractual 
relationship through a written agreement. This document describes the 
functions performed by the mediator and establishes certain criteria for the 
mediation process.  Below, we discuss several specific aspects of this 
agreement which require some explanation. They are, in a sense, the 
mediation ground rules. 
 

The Mediation Guidelines 
 

Other than the mediator, nothing is more significant to mediation than 
the mediation guidelines. These guidelines create the framework for the 
negotiations which follow. Any couple considering mediation must carefully 
review them. We are confident that such a review will assure the reader that 
the guidelines will achieve fair results for husband and wife alike. The 
guidelines can be found in Appendix B (not printed in on-line version). 
 

While later chapters will examine the guidelines in depth, it is 
appropriate here to discuss two aspects of the guidelines, which relate to 
marital property and spousal support. These two matters deserve attention 
because they reflect significant changes in the way society, and thus our 
legal system, has viewed an evolving change in husband and wife 
relationships and the status of women in society. 
 

Many, if not most, states have recognized these changes. However, 
even if your state has not adopted them, you may still use the guidelines for 
mediation purposes. In effect, the guidelines become a private agreement 
between the couple to help them reach a fair settlement. 
 

The first matter involves the concept of marital property. Under the 
mediation guidelines, marital property is all property acquired by husband or 
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wife, individually or jointly, during their marital relationship. The only 
exception is property received as a gift or inheritance by one spouse, but not 
the other. Marital property is not affected by the manner in which property is 
titled, or by who provided the funds to acquire the property. 
 

This view is based upon the belief that a wife, whose labors have 
maintained a household and cared for the day-to-day needs of the family’s 
children, has contributed to the accumulation of property to the same extent 
as her husband who has made a contribution through employment. The 
wife’s efforts, in effect, permit the husband to work rather than care for the 
house and family needs. Marriage is seen as a full partnership in which both 
husband and wife share equally. 
 

This concept replaces the previous notion that the titling of property 
and the monetary contribution to the accumulation of property determines 
the division of a couple’s property in a divorce. 
 

The second aspect of the guidelines worth highlighting concerns 
spousal support. Under the guidelines, there is no presumption that a 
husband has a lifelong duty to support his wife. Rather, the guidelines are 
constructed so that the spouses pull themselves away from financial 
dependence as soon as is practically possible. In most instances, this results 
in an exploration in mediation of the wife’s ability to work or to return to 
school to increase her employable skills. Spousal support by the husband, 
therefore, is measured, in part, by the wife’s ability to earn an independent 
income, and may be limited in amount and/or time, accordingly. Again, the 
guidelines have incorporated what is clearly the evolutionary direction 
society has taken in the areas of women’s rights, responsibilities and 
equality of position with men in society. 
 

The importance of each spouse carefully reviewing the guidelines 
cannot be overstated. They are clear guideposts to fair results, and if adhered 
to, will achieve such results for husband and wife alike. 
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THE TEMPORARY SETTLEMENT 
AGREEMENT 

 
Once a couple has made a decision to mediate their separation, the 

terms of a temporary settlement agreement often become their first 
mediation objective. Usually, the couple or one of the spouses, is feeling 
extremely stressed by their living circumstances and feels a strong need to 
create separate living arrangements for themselves. Often, but not always, a 
couple privately decides which of them will leave the marital home, but they 
may be concerned about the legal consequences of such a decision. One of 
the risks a couple takes when one spouse leaves the marital home involves 
the possibility of a charge of desertion sometime in the future. Therefore, the 
first purpose of the temporary settlement agreement is to clearly state that 
the couple is separating by mutual and voluntary consent. The significance 
here is twofold. First, the adverse possibility of a charge of desertion has 
been removed. Second, because neither party is blaming the other for the 
divorce, an equality of position has been established between the spouses. 
This, in turn, permits them to focus on constructive problem solving. 
 

In addition to stating that the separation was by mutual and voluntary 
consent, the temporary settlement agreement may also establish agreements 
pertaining to finances and child custody. That is, the couple may agree to 
temporary spousal and child support. They may also include decisions 
concerning where the child will live and visitation arrangements. 
Sometimes, the agreement will even specify how and when a spouse will 
leave the family home, who will assist in the move and which property will 
be taken. 
 

Beth and Dave are now with Paul to discuss whether they need a 
temporary settlement agreement. Their discussions, of course, are in 
condensed form. 
 
Paul (Mediator) As I indicated to you at our orientation session, one of the first things we 

need to discuss is your desire to physically separate, whether this is something you 
want to do now, or whether you want to wait until the final agreement is signed. 

 
Beth: I guess you can understand that things haven’t been too good around the house. 

Emotions are running high and that’s bad for us and the children. 
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Paul (Mediator): Dave, do you agree? 
 
Dave: Yes, Beth is right. We’re arguing a lot and the kids see it. It’s not fun. 
 
Paul (Mediator) Then it sounds to me like we need to look at the possibility of a 

temporary settlement agreement. That means that one of you will leave the marital 
home. It will be voluntary and by mutual consent, but the first decision must be 
who is going to leave. Have you talked this over between yourselves? 

 
Dave: Yes, the subject’s come up, but we have a problem. Beth thinks that I should be 

the one to leave, but I’m not the one who wants this divorce. I don’t think it’s 
right that I should have to move out of my house. 

 
Beth: Dave knows that I have more time for the children than he has and there is no 

question that the kids are staying at home. 
 
Dave: Beth is right, she does have more time for the kids, but I usually get home by 

5:30. A few nights a week I might have to go to a meeting, but we’ve never had 
trouble with a babysitter before. 

 
Beth: Now you know what the problem is! He’d rather have the children stay with a 

babysitter than me. 
 
Dave: I didn’t say that. 
 
Beth: That’s exactly what you said. 
 
Paul (Mediator) Wait a minute, what I’m really interested in is what you see as best for 

the family. Dave, would I be correct in saying that you might feel some resentment 
if you were the one to leave? 

 
Dave: Yes, that’s right, I would feel resentful. 
 
Beth:  Worst of all, the kids would bear the burden of his resentment all the time. 
 
Dave: That’s not fair. I know you’ve been a good mother, but I’ve been a good father, 

too. I wouldn’t lay my resentment on the kids. 
 
Beth:  O.K., perhaps I was too hasty, but the fact remains that I should be with the 

children, not a babysitter. Is a babysitter going to check their homework? No. 
 
Dave: I would do that when I got home. 
 
Paul (Mediator) O.K., let me ask this then. Where would each of you stay if you moved 

out? 
  
Dave: I guess I’d have to take an apartment. 



 25

 
Beth: Why couldn’t you stay with your folks for awhile? They have the room. 
 
Dave: I could do that, but for obvious reasons, I’d rather not. 
 
Beth:   If I left, I could stay at a friend’s apartment for a little while anyway. She has a 

den I could use. 
 
Paul (Mediator) You know, there is a good chance we could have an agreement in about 

two months. That’s really not such a long time and frankly, I have an idea that may 
work. A few times in the past, in situations like yours, the spouses actually agreed 
to alternate staying in the house each week. That is only while they negotiated their 
agreement. Never a long term arrangement. It sounds to me like the two of you are 
in a position to give that some thought. 

 
Beth: It’s an idea. I don’t know how the kids would take it though. 
 
Paul (Mediator) What we generally know about children who are going through their 

parents’ divorce is that what is most important to them is that they don’t feel 
rejected or abandoned by one of their parents. Closeness to both their parents is 
very important. 

 
Dave: Well, what you are suggesting seems to make sense then. We’ll both have equal 

time with them. Also, I might schedule my evening appointments on the weeks I’ll 
be out of the house and when I can’t do that perhaps Beth will want to spend the 
evening with them. 

 
Beth: It might work. I think you’re right. The kids need both of us and this seems like a 

fair, practical way to do it. 
 
Paul (Mediator) All right, tell you what. You both have to make certain that your 

temporary living arrangements can be handled.  How about if you check that out 
and let’s schedule another session toward the end of this week. 

 
Beth and Dave: O.K. 
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THE PROPERTY SETTLEMENT 
 

Property, in all its forms, is highly valued in our society. As a practical 
people, we clearly understand the relationship between property and how 
well we do or do not live. It is no wonder, therefore, that divorce cases 
involving property disputes can be among the most hotly and bitterly 
contested. Similarly, it is not surprising to find lawyers calling marital 
settlement agreements, “property” settlement agreements, signifying the 
importance we place on property in the overall scheme of things. Marital 
settlement agreements routinely provide for child custody, child support and 
spousal support, in addition to divisions and allocations of property between 
the spouses. 
 

Because property is so significant to separating and divorcing spouses, 
this guide will devote considerable attention to the five functions provided 
by divorce mediation to spouses as they negotiate their property interests. 
Those functions are: (1) Identification of all property; (2) Identification and 
valuation of marital property; (3) Allocation of nonmarital property between 
the spouses; (4) Division of marital property between the spouses; and (5) 
Adjustment and division of marital debt. 
 

Identifying All Property 
 

Essential to a successful and fair divorce settlement is identifying all 
property owned by each spouse and all property in which either has an 
interest. Spouses who wish to mediate their divorce must be willing and 
prepared to disclose to the mediator and the other spouse, all such property. 
The mediator will spend a considerable amount of time discussing property 
issues with both spouses. He will also independently review all 
documentation relating to their property. Couples will be asked to produce 
two or more years’ income tax returns and any financial statements provided 
to banks or other lending institutions during this same period. On rare 
occasions the mediator may indicate a need for an accountant to review the 
records to insure that all property has been properly identified. If the 
mediator and spouses agree, an impartial accountant will be retained to 
review the records for this purpose. 
 

It must be emphasized, however, that the mere existence of property 
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does not, in itself, make that property subject to division between spouses. 
Only “marital property” will be divided, except as the couple may otherwise 
agree is appropriate. Marital property was described in Chapter Two; worth 
repeating, however, is that marital property is all property acquired during 
the marriage, other than property received by gift or inheritance by one 
spouse only. It does not matter which spouse earned the property or in 
whose name the property is titled. 
 

Spouses usually possess, or have an interest, in both marital and 
nonmarital property. In order to avoid conflict after the separation, couples 
identify both marital and non-marital property in mediation, and agree first 
on how they will distribute nonmarital property between them. 
 
          As an aid to identifying your marital and nonmarital property interests, 
we have included a form useful for this purpose in Appendix E (not printed 
in on-line version). In most instances, the kinds of property listed are well 
known and need little explanation. Some words, however, need to be said 
about pensions, business and professional interests, life insurance, and real 
estate. 
 

Pensions 
 

In recent years, perhaps no other employee benefit has drawn as much 
public attention as pensions. As the federal government has passed sweeping 
legislation protecting pension plans from mismanagement and bankruptcy, 
employers and employees have placed more and more emphasis on these 
plans as a means of providing long-term financial security for workers. It is 
rare for a divorce and separation to occur that does not involve consideration 
of pension rights. 
 

We obviously cannot speak for the laws of every state, but generally, 
pension rights are considered marital property. (Beginning on February 1, 
1983, federal law authorizes military pensions to be considered marital 
property to the same extent as non-military pensions under state law.) 
Mediation expressly recognizes the importance and fairness of including 
pension rights as marital property, and unless your state laws explicitly 
exempt pensions from marital property, pensions will be considered marital 
property in mediation. 
 

Pensions, however, are unique financial creatures. They are sometimes 
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difficult to value in present dollars, and the person who has actually earned 
the pension often feels a sense of unfairness in claims against it. Mediators 
will want the following information about pensions before discussions about 
them begin: 
 

                    
1.  Is the pension vested? If not, when will the pension vest? (Vesting designates 
the amount of time an employee must work before the employee is entitled to 
participate in the pension plan.)  

 
2.    To what extent has the employee contributed directly to the pension plan from 
his or her earnings? 

 
3. What is the formula for employer contributions? 

 
4. At what future date will the pension become available to the employee? 

 
5.    Can the pension be valued in present dollars? (Provided sufficient information 
exists, accountants and actuaries can value many pension rights in present dollars.) 

 
6. To what extent did the marriage exist while pension rights were accruing? 

 
Typically, couples choose one of two ways to reach agreement 

concerning their pension interests. The first of these requires that the present 
value of the pension be known, for example, $30,000. A husband who has a 
pension worth $30,000 may purchase his wife’s stake in the pension for an 
amount the couple agrees is fair. A payment plan for this purchase is also 
negotiated. The second method used assigns part of the pension to each 
spouse at the time the pension is actually paid out. Under this approach, the 
pension administrator is instructed to pay the pension, in proportions the 
couple agrees is fair, to both husband and wife, at the time the pension 
matures and is paid out. 
 

   Business and Professional Interests 
 

Where one or both spouses develop their own business or professional 
practice during the marriage relationship, the business or practice is 
considered marital property, and requires evaluation. The services of an 
impartial accountant are normally required for this purpose. Generally, the 
accountant asks what the business or professional practice would bring in the 
open market if it were offered for sale. 
 

Often, however, a spouse becomes highly reluctant to treat his or her 
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business in the same way as other marital property assets. Consider the 
following exchange between Beth, Dave and Paul. 
 
Paul (Mediator) Dave and Beth, it looks like we’ve identified and valued all your assets 

except Dave’s business. 
 
Dave: I can tell you, we have a problem here. 
 
Paul (Mediator) Why, Dave? 
 
Dave:   Because I don’t care what the accountant says the business is worth; I know that 

without me it’s hardly worth anything. 
 
Paul (Mediator) Do you mean that if it were to be put on the market for sale and you 

weren’t going to stay in the business, the accountant’s estimate of what the business 
is worth is wrong? 

 
Dave:  Absolutely, the business works because of my personal contacts and the trust my 

customers have in me. Take that away, and the business just won’t be worth a 
fraction of what you would expect, looking at its financial records. 

 
Beth:  I’m not sure I agree. The business has good existing accounts. If the business were 

sold, those accounts would still be there for the next owner. 
 
Dave: Those accounts would dry up over night. Believe me, I’m the business. Besides, if       

I had to buy Beth out of the business, I couldn’t do it. 
 
Beth: Well, the accountant says the business is worth $80,000. As far as I’m concerned, 

that’s it. The business is marital property and I want my fair share. 
 
Dave: I can’t accept that. I’ve slaved to make that business something these last five 

years and without me, it’s not worth $10,000. I think we have to terminate this and 
go to court. 

 
Paul (Mediator) I know this is a problem and not necessarily an unusual one. I have seen 

spouses change an accountant’s appraisal of the value of a small business for the 
exact reasons Dave has stated. Beth, let me ask you a question. What is it about the 
business that you’ll be giving up after your divorce? 

 
Beth: That’s easy. The business is security. 
 
Paul (Mediator) When you say security, do you mean future income? 
 
Beth: Yes. 
 
Paul (Mediator) Then I have an idea. I suggest we defer this part of our discussion about 
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the business until we get to spousal support. We may be able to find a way to tie 
some portion of spousal support to the future performance of Dave’s business. 

 
Dave: I would be willing to try that. I could see giving Beth some of the future earrings 

from the business if it continues the way it’s going. That seems fair. 
 

Beth: Ok. I’m willing to take a look at that. I don’t want Dave to have to sell the business 
to pay me. 

 
Paul (Mediator) Fine, we’ll give it a try later, then. 
 

A variation on the question of a spouse’s right to some part of a 
business or professional practice will sometimes occur when one spouse has 
supported the other through school. The spouse who worked while the other 
attended school often feels that he or she should be compensated for his or 
her financial contribution toward the degree. In these situations, the mediator 
will try to guide the spouses into a discussion of the actual financial 
investment made by the spouse who worked while the other obtained a 
degree. Based on this information, the spouses usually are able to reach 
agreement on this sensitive issue. 
 

Life Insurance 
 

There are generally two types of life insurance, known respectively as 
term” and “whole life.” Term” insurance purchases protection in the event of 
death, while “whole life” insurance provides death benefits and also 
accumulates what is known as cash value. Cash value is the amount of 
money available to the owner of the policy if the policy were to be 
discontinued. Cash value may also be borrowed against at low interest rates. 
The cash value of whole life insurance is marital property and is easily 
determined. Usually a phone call to the company or its local agent obtains 
the desired information. Term insurance is not considered marital property. 
 
 

   Real Estate and The Family Home 
 

Real estate is often the single largest marital property asset owned by a 
couple and presents its own set of issues which need to be explored and 
resolved in mediation. Again, all real estate owned by each spouse must be 
identified and valued. Typically, real estate appraisers are retained to 
perform this service. The value of real property is determined by the 
appraiser after he or she has carefully reviewed the sale prices of similar 
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properties in the neighborhood within the recent past. Couples are presented 
with an appraisal report which states these findings. 
 

It is important to note that it is equity value that is significant to a 
separating couple, not the total value of their real estate. Equitable value is 
the total worth of the real estate, less the amount of the outstanding 
mortgage, other obligations and the cost of selling the property. 
 

It is not unusual for the family home, which of course is real property, 
to occupy a particular place of importance in divorce negotiations. Often, the 
family home is the single most valuable item of marital property. 
Sometimes, it assumes significant personal importance to one or both 
spouses because of efforts made over the years to improve the home. Where 
the couple has young children, there is enormous reluctance to do anything 
which will displace the children from their normal environment. Finally, on 
occasion, custody disputes become improperly linked to the question of 
which parent will retain the marital home. 
 

Skilled mediators very carefully sift through these highly charged 
emotional and practical considerations with the spouses. It is impossible 
here, of course, to detail all of the possible results of such negotiations. One 
option which has been helpful when emotional issues are linked to the 
marital home is to agree upon how equity will be divided when the home is 
sold, but to delay the actual sale. 
 

A point should also be made concerning the tax consequences of a sale 
of the marital home. Capital gains taxes may have to be paid (depending on 
the amount of appreciation of the home during ownership) if the marital 
home is sold to a third party, with profits being divided between husband 
and wife. If either spouse purchases the other’s interest in the home, capital 
gains taxes may also have to be paid. Couples should know, however, of the 
following tax rules which may be helpful in minimizing capital gains taxes 
in these circumstances. 
 

The first rule provides that where a spouse has realized a capital gain 
(or profit) on the sale of a residence, then any such gain may be reinvested in 
another place of residence within twenty-four (24) months, and no tax is 
due. The second rule provides that if a spouse is fifty-five (55) or older, and 
has lived in a house for three of the last five years, a one-time capital gain 
exemption of up to two hundred fifty thousand dollars ($250,000.00) may 
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exist. Often an accountant is asked to provide the precise exemption 
amounts for each spouse. 
 

Premarital Assets 
 

          Premarital assets are property brought into a marriage by one or both 
spouses. Premarital assets are not marital property, but are sometimes 
difficult to identify and value because such assets are often commingled with 
marital assets. Similarly, it is not unusual for a number of years to have 
passed since the spouses had premarital assets, and records and memories 
may be vague at the present time. 
 

Under these circumstances, the spouses and the mediator explore the 
property of the spouses before marriage as carefully as possible, and try to 
best estimate the respective property worth of each spouse at the time of 
marriage. If the separate spousal assets were essentially equal in value, then, 
of course, no problem exists. If a disparity of assets did exist at the time of 
marriage, then the parties need to come to agreement about the size of the 
disparity. Based on what the parties believe is fair, a credit may be given to 
the marriage partner who had the larger of the premarital assets. 
 

An example of this situation may be useful. Carol and Jim were married 
in 1993. At the time of the marriage, Jim had his own fully paid new 
automobile, purchased for Three Thousand Five Hundred ($3,500) Dollars. 
He also owned Sixty-Five (65) shares of stock, worth approximately Four 
Thousand ($4,000) Dollars. Carol had Fifteen Hundred ($1,500) Dollars in a 
savings account, which was immediately used to purchase furniture. Jim’s 
stock was sold sometime around 1996, and the proceeds were used to buy 
more stock held in both Carol and Jim’s names. Jim’s automobile was 
traded-in in 2002 for the automobile that Carol has been driving for the last 
five years. 
 

Under these circumstances, the fair value of Jim’s car is estimated as of 
the date of marriage. In this case, the estimate is Two Thousand, Eight 
Hundred ($2,800) Dollars (once a car is driven there is an immediate 
depreciation, hence $2,800, not $3,500). Jim’s premarital assets were worth 
Six Thousand Eight Hundred ($6,800) Dollars and Carol’s premarital assets 
were worth Fifteen Hundred ($1,500) Dollars. Carol and Jim are selling their 
home and expect a significant profit. They want premarital assets to be 
calculated into their respective shares of the profits. Therefore, Jim will 
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receive $5,300 more from the sale of the house than Carol. 
 

Family Gifts 
 

When a couple is married, it is customary for them to receive gifts of 
money or property from friends and family. Normally, at the time of 
separation, no problem arises regarding such gifts, except where a fairly 
substantial gift was made by the family of one of the spouses. Should both 
spouses share in a division of the gift at the time of separation? The spouse 
whose family made the gift claims that it was not made in contemplation of 
divorce, while the other spouse claims that it was a gift for the couple to 
share. The circumstances of each case need to be reviewed carefully, but, 
generally, gifts made under these circumstances are considered gifts to the 
marriage relationship in which each spouse has an interest. Couples are 
usually able to arrive at a fair division of such gifts through mediation. 
 

Active Versus Passive Growth of Nonmarital Property 
 
          Sometimes non-marital property has increased in value because of the 
active work of one or both of the spouses during the marriage relationship. 
Where this has occurred, the spouses need to reach agreement on the amount 
of such increase and include that increase as marital property for later 
division. For example, let us say that Carol had $10,000 in a bank account at 
the beginning of her marital relationship to Jim. Over the years, the money 
was left alone, and collected interest. At the time of separation, $15,000 is in 
the bank. Through no effort of the spouses, this non-marital property grew in 
value by $5,000. In this circumstance, the full $15,000 is still considered 
non-marital property because the increase in value occurred through passive 
ownership. 
 

On the other hand, let us take the same $10,000 of non-marital 
property, and this time, instead of being placed in the bank, it was used to 
purchase a rental house. The house was rented and produced rental income 
during the marriage relationship. The work of maintaining the house and 
collecting the rent was shared between the spouses. At the time of 
separation, the rental house had an equitable value of $25,000. Clearly, 
$10,000 of the present value in the rental property is considered non-marital 
property and belongs to the spouse who had the $10,000 at the time the 
marriage began. However, the $15,000 value increase is marital property 
because active participation of the spouses was a factor in producing the 
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increase in property value. When this situation occurs, the spouses need to 
carefully review the circumstances surrounding such value increases and 
arrive at an agreement as to what portion of the increase is marital property, 
and how it can be fairly divided. 
 
 

  Non-marital Property and Household Effects 
 

After a couple has identified all property and has agreed which is 
marital property and which is non-marital property, it is ordinarily a very 
easy matter to divide the non-marital property between the spouses. Care 
should be taken, however, to carefully set forth the non-marital property in 
writing and to identify, in each case, to whom it belongs. This list is often 
attached to the marital settlement agreement in order to insure that future 
disputes are avoided. 
 

It is also suggested that household effects (furniture, silver, etc.) and 
automobiles be divided up at this time, in effect treating such items as a 
separate class of marital property. The reasons for this approach are first, the 
spouses usually have clear preferences as to which property they want to 
take with them, and second, the spouses are usually able to work out a fair 
division of this property between themselves without the help of the 
mediator. Finally, reaching agreement on a division of the household effects 
and automobiles helps to establish a proper tone for further negotiations 
concerning division of marital property. 

 
Division of Marital Property 

 
Once all marital property has been identified and valued, and the non-

marital property and household effects have been divided, the couple’s last 
task is to divide the remaining marital property. The actual division can 
occur in several different ways, and we will turn to those momentarily. 
Before property division, however, an orderly and logical process must be 
established which will insure a fair division of the property. In order to do 
this, it is suggested that the spouses and mediator focus their attention first 
on total property value (that is, arrive at a total dollar amount which the 
property is worth at the present time). 
 

Again, joining Beth and Dave Malone, we will assume they have 
marital property worth One Hundred Thousand ($100,000) Dollars; Forty 
Thousand ($40,000) Dollars is equitable value in the marital home; Ten 
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Thousand ($10,000) Dollars is pension value and Fifty Thousand ($50,000) 
Dollars consists of cash on hand, stocks, and cash value on a whole life 
insurance policy. We will further assume, for the purposes of this example, 
that Beth and Dave have decided to sell the marital home. They expect to 
have One Hundred Thousand ($100,000) Dollars of marital property to 
divide between themselves. 
 

Beth and Dave now reach that point in their negotiations where they are 
discussing how the $100,000 should be divided between them. The 
following is, of course, a condensed version of a mediation dialogue. 

 
Paul (Mediator) Beth and Dave, you have made enormous progress up to this point. I 

think that it would be worth pointing out that you have reached agreement in a 
number of areas. First, you agreed to mediate your marriage termination. Secondly, 
you reached agreement on the terms of a temporary separation. Finally, you have 
now agreed on the total amount of the marital property to be divided, except for 
Dave’s business, which we are deferring until we talk about spousal support. Our 
next task is to find a fair and equitable division between you of your marital 
property. 

 
Beth: I’m very concerned here. Dave made practically all our money while we were 

married, and the $100,000 well, it’s all money he made. But I feel I have a right to a 
fair part of it. 

 
Paul (Mediator) Beth, why do you feel you have a right to this property? 
 
Beth: I know that I was essentially a housewife during our marriage, but what I did 

allowed Dave to have a nice house to live in, eat well, and two great kids. I worked 
hard, too. 

 
Paul (Mediator) Are you saying that without your help, Dave couldn’t have had all those 

things and a career as well? 
 
Beth: Yes. 
 
Paul (Mediator) Dave, how do Beth’s feelings sound to you? 
 
Dave: I realize how she feels, but I think she’s forgotten something. Before we got 

married, she had a teaching career, but she decided to get married. I promised to 
support her, not give her half of every dime I make. Well, I supported her, and now 
it’s over. Maybe she should go out and make enough money to save $100,000. 

 
Paul (Mediator) Yes, I understand why you might feel a strong attachment to the family 

savings, but I heard you say two things that strike me. First, you said you 
understand how Beth feels, and second, you said you didn’t promise when you were 
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married to give her one-half of every dime you made. That sounds to me like you 
think Beth has some right to the family savings, but not 50%. Is that right? 

 
Dave: Sure, she’s entitled to something, but remember, I’m going to be paying support 

too, for a while. I can’t work for her for the rest of my life. Also, I really feel 
strongly about my pension. I won’t even be seeing that money for years, and I’ve 
got to pay her for it now. Also, I worked awfully hard for that pension. 

 
Beth: I understand how Dave feels about his pension, but this business about working for 

me the rest of his life is a lot of bunk. Other than the pension, the $100,000 is there 
to be divided up. He won’t be working to pay for that. 

 
Dave: No, you’re right, I already worked for it all. 
 
Paul (Mediator) All right, at some point in our discussions about property, I usually say 

this, “OK, I want you to assume that the basic rule in property division of family 
savings is 50-50. Now, each of you tell me why it should be different.” In your 
case, I’ve already heard why you think it should be different. 

 
Beth: I never said it should be different. 
 
Paul (Mediator) Yes, I think you did when you said you understand how Dave felt about 

his pension. 
 
Beth: Oh, Ok, yes, I understand how he feels about his pension, and it’s true, he won’t be 

getting it for a while, but other than the pension, I think I would be entitled to 50% 
of the property. Unless I did what I did, Dave couldn’t have made it. 

 
Paul (Mediator) It appears, Dave, that an offer has been placed on the table. Does it seem 

fair to you? 
 
Dave: Fifty percent, other than my pension? 
 
Paul (Mediator) Beth, is that correct? 
 
Beth: Yes. 
 
Dave: Forty-five Thousand Dollars? 
 

Paul (Mediator) It looks that way. 
 
Dave: It hurts, but it seems fair. Ok. 
 

This exchange illustrates several important points concerning 
mediation, but perhaps none so significant as the value of creating a 
settlement context in which the spouses have an opportunity to hear the 



 37

legitimate concerns and views of one another and to react to those concerns 
and views. In this particular exchange, Beth was given a chance to express 
why she felt her role as a housewife entitled her to a fair share of the marital 
property, and Dave had an opportunity to explain why he felt his pension 
was something that should be treated separately. Invariably, when the 
spouses in divorce mediation approach discussions in this manner, 
agreement is reached. Contrast this approach to adversarial divorce where 
the spouses are normally instructed by their lawyers not to talk to one 
another and are never given a chance to cooperatively settle matters between 
themselves directly. 
 

Another significant point made in Beth and Dave’s dialogue concerns 
the basic approach mediation takes to property division. Specifically, the 
spouses begin their discussions on the assumption that they each have an 
equal interest in the marital property, and then explain or try to explain why 
that would not be fair. Each situation is unique. 
 
  How would a division of property between Beth and Dave have been 
influenced if either of them had significant property independent of the 
marital property? Or if one had a business that would go bankrupt because of 
a sudden reduction in personal worth? The questions are endless and we are 
not here attempting to create neat formulas for every conceivable 
circumstance. Rather, our purpose is to demonstrate the cooperative nature 
of mediation and to express the view that mediation provides a divorce 
settlement context which maximizes the spouse’s abilities to have their own 
legitimate needs met. 
 

It is also worth noting how the mediator interacted with Beth and Dave 
during their exchange. The mediator never became a bargainer or negotiator 
for either of them; rather, the mediator intervened to permit each spouse to 
express his views and to keep the discussion moving. Proficient mediators 
never impose or try to impose their values on the spouses, but rather strive to 
create bargaining conditions, within the mediation context, in which the 
spouses fairly arrive at mutually acceptable solutions to their separation and 
divorce problems. 
 

  Methods of Dividing Marital Property 
 

After the spouses have agreed on the proportionate division of marital 
property between them, their next task is to design a plan to accomplish the 
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division. In the previous example, the easiest set of circumstances existed 
with which to design such a plan. This was so because all of the marital 
property was either in liquid asset form (cash), or could be readily put in 
such form. In many situations, however, such circumstances do not exist. 
The most common reasons which prevent an immediate and full division of 
marital property relate to the marital home and the business or professional 
interests of one or both spouses. 
 

The marital home is often retained by one spouse on a permanent basis. 
It is not unusual for that spouse to purchase the other’s interest in the home 
over a period of time. Such arrangements must be carefully worked out and 
consideration should be given to such matters as interest on the purchase 
amount and when the actual transfer of legal title will occur. When one 
spouse has an interest in the business or professional practice of the other, 
normally a long term payout of that interest is arranged. Again, care must be 
taken to provide the terms of the reimbursement. 
 

It is usually not difficult to devise a plan for the actual division of 
marital property. Mediators are particularly helpful in this area because of 
their ability, based on experience, to suggest the various available options 
and alternatives for such a plan. 
 

Marital Debt 
 

Marriage partners usually accumulate some marital debt during their 
marriage relationship, and needless to say, the issues raised by the 
separation, as they relate to marital debt, must be discussed in mediation. 
 

There are typically three types of marital debt: (1) Debt arising from 
revolving charge accounts; (2) Debt arising from retail installment loans; 
and (2) Mortgage debt. 

 
Each type of debt is somewhat different from the other and requires 

specifically-tailored treatment. 
  

Revolving charge accounts with banks and department stores are 
extremely common and are easily identified by the charge cards most of us 
carry. The balances on each of these accounts, as of the date of separation, 
must be identified. The spouses then determine their respective responsi-
bilities for repayment of these debts after separation. In addition, the banks 
or stores extending the charge cards must be notified of the separation in 
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order that joint accounts be closed and new individual accounts be opened, 
assuming the credit worthiness of each spouse will permit the establishment 
of individual credit. Our experience suggests that revolving charge creditors 
are most willing to work with a separating couple to establish new accounts 
and even allocate previous balances between the new accounts to avoid the 
need for a total payoff of the existing account at the time of separation. 
 

A further consideration regarding revolving charge accounts concerns 
the ability of wives to open accounts in their own names. One of the ways 
this can be accomplished is for the husband to agree to be a guarantor for a 
specified and limited period of time and amount, while the wife has an 
opportunity to establish her own credit history. Mediation permits the 
spouses to explore such alternatives, which typically would not be available, 
or even considered, in adversarial divorce. 
 

The second type of marital debt relates to what is known as a retail 
credit account. This type of debt is typically entered into by marriage 
partners when they jointly purchase large household related items such as 
furniture and appliances. Automobile loans, when they are made directly 
with automobile dealers, also are included in this category. This type of loan 
involves signing a purchase contract and related documents which stipulate, 
among other information, the amount of the loan, the number of monthly 
payments and the amount of each payment. Unlike revolving charge 
accounts, these loans are not subject to change, according to new purchases, 
on a monthly basis. Also, unlike revolving charge accounts, these loans will 
remain a joint obligation, from the creditors’ point of view, after separation 
and divorce. The goal in mediation is to allocate responsibility for the 
repayment of these loans over their remaining life. Normally, one spouse or 
the other will assume full responsibility for the loan repayment. Under these 
circumstances, the marital settlement agreement will provide for such 
responsibility and will protect the spouse who is not responsible for the loan 
repayment. 
 

The final common type of marital debt relates to mortgage loans on real 
property which are customarily joint obligations of husband and wife. If the 
real property is to be sold upon separation, problems relating to this debt are 
eliminated because the proceeds from the sale will be used to retire the debt. 
In other instances, however, mortgage debt must be reviewed quite carefully. 
Spouses should also be aware of a provision which may exist in their 
mortgage which permits lenders to accelerate repayment of the debt, if the 
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spouses are divorced, If such a mortgage provision does exist, then 
appropriate discussions in mediation need to address this issue. 
 

Generally, marital debts do not create significant problems to divorcing 
couples, and where the spouses are fully prepared to discuss such matters in 
the context of mediation, agreement is typically reached. 
 

Finally... 
 

If you read the preceding pages about property straight through, as you 
might read a novel, we suspect that divorce may not be in the offing for you. 
You are probably tempted to say: NOTHING IS WORTH THAT! 
 

At first, the subject of property may seem complex and even 
overwhelming. It does not have to be. First, remember that we described a 
broad spectrum of property concerns and many of them may not apply to 
you. Second, the mediator is the expert in this area, not you! The mediator’s 
job is to guide you through a detailed review of your property interests and 
to carefully explain property matters to you so that you will not be confused. 
In our experience, property negotiations have been most successful when the 
mediator is able to help both spouses understand all of their property issues. 
The mediator, therefore, has this objective as a first priority. 
 

We also urge you to carefully review Appendix E (Financial 
Information and Income Statement-not included in on-line version). You 
should realize that when you and your spouse complete this form, you have 
created the foundation for your negotiations.  Everything we have said in 
this Chapter relates to this financial information form in one fashion or 
another, Completing and understanding this form will not only serve your 
negotiations well, but will also be a meaningful educational experience that 
will help make your future financial planning easier and more organized.  
 

In conclusion, do not think that only attorneys are able to understand 
and make appropriate decisions about your property interests. In fact, we 
have found that spouses who negotiate their own property interests will often 
be more sensitive to important issues and concerns than an attorney would 
be. This is because you, and not your attorney, are the person directly 
involved in those issues and concerns. Understanding and negotiating 
property issues is not only within your capability, but it probably cannot be 
done better by anyone else. 
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FINANCIAL SUPPORT 
 

Alimony 

 
The flexibility a couple has in choosing a spousal support plan, 

alimony, that suits their specific needs can be seen in the following clauses 
taken from legal settlement agreements. 
 

Husband shall pay to Wife the sum of $500 per month, permanent, nonmodifiable 
alimony, on the first day of each month following the signing of this marital 
settlement agreement until the first to occur of the following: 

(1) Wife’s remarriage or 
(2) The death of Husband or Wife. 
 
OR, 

 
Husband and Wife are each gainfully employed and expect to remain so. Spousal 
support or alimony is not claimed by either from the other, and Husband and Wife 
waive alimony or spousal support, past, present and future. 
 
                OR, 

 
Husband shall pay to Wife the sum of $500 per month for 24 months or until the 
first to occur of the following: 

(1) Wife’s remarriage or 
(2) The death of Husband or Wife. Two years from the date this marital 

settlement agreement is signed, the parties shall return to mediation for the purpose 
of reviewing their respective financial conditions and determining the further status 
of spousal support. Wife shall make every reasonable effort to become economically 
independent during the 24 months the spousal support is to be paid as provided for 
herein. 

 
 

What we must emphasize is that spousal support, in mediation, is not 
determined through a legal power struggle in which each spouse fights 
bitterly for all he or she can get. Rather, it is based on the legitimate needs 
and resources each spouse will have after their separation. 
 

Typically, spousal support is not discussed until a couple has reached 
agreement on their property settlement. This is a logical sequence because 
the property settlement goes far in helping a couple clarify what their actual 
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resources will be once they have separated; it also defines the financial 
obligations each spouse will have. 
 

The Budget Review 
 

Essential to negotiations about spousal support is the budget review. 
The primary purpose of this review is to help spouses understand what their 
respective day to day financial needs will be after their separation (see 
Appendix F for Monthly Expense Budget Form). Another purpose of the 
review is to help the spouses identify and eliminate or reduce unnecessary 
expense. A good example of this recently occurred when during the course 
of mediation, the subject of life insurance premiums came up. This couple 
was very interested in protecting their children if something should happen 
to the father, but the budget review revealed that the monthly premium 
payments were too high. It turned out that all of the couple’s life insurance 
was of the whole life variety and that the same protection could be obtained 
by converting at least some of the insurance to term protection, at far 
reduced costs. 

 
The combination of the property settlement and the budget review 

provides a couple with the hard data they need to make intelligent decisions 
about spousal support. Furthermore, decisions about spousal support are 
often preceded by discussions as to how income may be increased by one or 
both spouses. For instance, is the wife able and willing to return to school to 
increase her job related skills? If so, what expenses will be incurred if she 
does return to school? Answers to these questions are extremely important. 
 

Designing an appropriate plan for spousal support may include 
conditions when spousal support payments are to be increased or decreased. 
For example, a couple may agree that if the wife returns to school to obtain 
or increase job related skills, support payments will be increased to help pay 
for tuition. Conversely, the agreement may provide a formula whereby 
support payments are decreased when the wife obtains employment. For 
instance, this formula may provide for a reduction in spousal support of fifty 
cents for every take home dollar earned by the wife. Such an approach 
encourages the wife’s independence by increasing her income while 
providing the husband with reduced support payments. Otherwise, the wife’s 
starting salary might result in an income that would be less than what she 
was receiving in alimony, a situation which would deprive her of financial 
incentive. 
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It should be apparent that mediation provides couples with enormous 

flexibility to design a fair support plan. Such flexibility is rarely, if ever, 
achieved in adversarial divorce. 
 

Health Insurance 
 

In considering spousal support, a special word must be said about 
health insurance. It is not unusual for this important benefit to be provided to 
an entire family through a group insurance plan at the husband’s place of 
employment. A wife can normally continue to be covered under such a plan 
until the divorce becomes final. Legal separation does not, as a general rule, 
remove a wife’s coverage. Also, minor children are always entitled to 
coverage regardless of custody arrangements. 

 
After a divorce becomes final, however, a wife should be prepared to 

obtain her own health insurance. This may influence her future budget and 
the couple’s future support planning. 
 

  The Support Negotiations 
 

Beth and Dave have now reached that point in their discussions where 
the issue of spousal support is being negotiated. You will recall that Beth 
and Dave deferred the question of Beth’s interest in Dave’s business for 
now. 

 
Paul (Mediator) Beth and Dave, it is clear from your budget review that Beth is going to 

need some help making ends meet, at least for a while. The situation should 
improve when Beth obtains a full time job, but that clearly isn’t going to happen 
overnight. Also, I don’t want either of you to think that I’ve forgotten our dis-
cussions about Beth’s interest in Dave’s business. 

 
Dave: Oh, I wasn’t the least concerned that we would forget that point. 
 
Paul: (Mediator) Now, the way it looks is that Beth will have net income for the time 

being of $125 per week for at least eight months. Hopefully, by the start of next 
year’s school term, that will change. 

 
Dave: Those income estimates, though, don’t include any interest Beth will be 

earning on the money she will get from our division of property. Remember, Beth 
will have $45,000 in cash to invest. 

 
Beth:  First of all, I have no idea what interest I can get on that money. More 
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importantly, though, I feel that that money is my savings. Before, my savings was in 
a house that appreciated each year. I think that I am entitled to keep getting interest 
on that money that I don’t have to use to pay my rent. 

 
Dave: You know, Beth, that just isn’t fair. I know that I am going to have to dip into 

my savings to keep things going at least for a while, probably, until you get a full 
time job. 

 
Paul: (Mediator) Perhaps, I can be helpful here. We know that the process of separation 

usually means a reduction in the standard of living of both husband and wife, 
- normally for some period of time. It is something neither likes, of course, but it is a 
reality that must be confronted. Fortunately, the reduction is often for a temporary 
period of time. It is helpful when both the husband and wife recognize that to be the 
case, and are willing to fairly share the burden. In your case, you will each have 
substantial resources to draw on and I suggest you do so fairly. 

 
Beth: That sounds reasonable, and it does look like Dave will have to go into his 

savings for a while. I don’t know how much it will help, but I agree to use the 
interest from the $45,000 to pay my expenses. 

 
Paul (Mediator) Beth, I think that you have just given yourself a good homework 

assignment. What you need to do is find out how that money can be invested and 
what kind of monthly interest will be available. 

 
Dave: I guess there wouldn’t be any harm in my doing some research also. 
 
Paul: (Mediator) Of course not. One point, though, I suggest you only look at investment 

opportunities that are insured. Your home was insured and this money needs to be 
treated the same way. Any problems? 

 
Beth and Dave: No. 
 
Paul (Mediator) Should we tackle the question of Beth’s interest in Dave’s business now 

or wait until our next session? 
 
Dave: No, wait, I have been doing a lot of thinking about that and I have a proposal to 

make. 
 
Paul (Mediator) Let’s hear it. Beth, you agree? 
 
Beth: I wouldn’t miss it for the world. 
 
Paul (Mediator) You have our attention. 
 
Dave:First, I recognize that Beth does have a legitimate interest in my business. She paid 
for the tuition on my Master’s degree, she helped in the couple of years, and we spent 
about $20,000 in our savings to get my business off the ground. 
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Beth: Thank you for recognizing those things. 
 
Dave: Now, the accountant says that the business is worth $80,000. I disagree with that, 

as I said earlier, but for the moment I will accept his figures and an interest in the 
business by Beth of $40,000. Now, here’s what I propose. If Beth is willing to 
accept $1,000 a month which will be tax deductible alimony for me, then I will pay 
her $1,000 per month until the entire $40,000 is paid. 

 
Beth: Do you mean $1,000 a month total or $1,000 a month in addition to anything else 

we agree to? 
 
Dave: I mean $1,000 a month over and above anything else that is fair. 
 
Paul (Mediator) I have two comments. First of all, I’m sure we will have to consult an 

accountant about how we could do that and meet I.R.S. approval, and secondly, I 
think Beth needs a week to consider the proposal. Do you agree, Beth? 

 
Beth: Yes, I think I do need some time to think about that one. 
 

Child Support 
 

Child support is often a part of divorce negotiations. Once a decision 
is made about where a child will be living and with whom, it is not 
uncommon for the other spouse to contribute monetarily to the child’s 
support. We emphasize, however, that both parents have a responsibility to 
contribute to their child’s support, according to their respective resources. 
Mediation approaches child support in this manner. 
 

On the monthly expense budget found in Appendix F, you will see a 
column on the far right side marked “Children.” The purpose of this column 
is to help couples and their mediators identify the amount of money needed 
each month for child support. With this information, spouses are then able to 
negotiate their respective contributions. 
 

Readers should also know that child support, like custody, is an issue 
that can always be raised before the courts. No agreement in these areas will 
prevent a court from imposing its own determinations, if asked to do so by 
one of the spouses. Mediation’s purpose, of course, is to prevent such 
courtroom proceedings. This is accomplished, in regard to child support, by 
having the spouses arrive at fair and appropriate child support agreements in 
which they both have confidence. Then, if circumstances do change, media-
tion, instead of the courts, is available to help the spouses reach new 
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agreements. 
 

Couples should also know that a major problem related to divorce in 
this country is the collection of child support by one spouse from the other, 
where the support payments have been ordered by a divorce court. Millions 
of dollars each year are not paid and spouses are spending large sums of 
money on attorney’s fees to collect these unpaid support obligations, often 
without success. Recent research has clearly shown that mediated divorce 
settlements are being adhered to much more rigorously than court imposed 
settlements. It therefore seems much more likely that child support payments 
will be made regularly and on time when such payments are agreed to 
through mediated negotiations rather than ordered by the courts. 

 
Often, the last issue to be negotiated relates to future college education 

expenses and specifically, who will be responsible, if anyone, to pay such 
costs. The legal obligation to support a child terminates upon the child’s 
reaching the age of majority, usually 18 years of age. Paying college 
education expenses is, therefore, not a legal obligation which parents have. 
Often, however, because we value higher education so greatly, spouses want 
to insure that college funds will be available for children. Discussions in 
mediation about this issue often include consideration of who will be 
responsible for future college costs, or if both spouses will be responsible, 
how they will share the expense. Further, spouses sometimes state the limit 
of their future obligations to avoid being responsible for enormous college 
costs when there is no guarantee that money will be available to pay such 
costs. 

 
In conclusion, mediation serves couples well as they negotiate spousal 

and child support issues. Spouses develop a firm understanding of what their 
resources and needs will be, as well as their children’s needs, and then 
develop a fair support plan which best meets all of those needs without 
overextending available resources. 
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CHILDREN AND CUSTODY 
 

This year, the lives of over one million children will be touched by 
divorce. These children will undergo a deep sense of loss and experience 
feelings of great sadness and distress resulting from the divorce process. 
Although most children will eventually adjust, many of them will develop 
emotional and behavioral problems. As a society, little has been done to 
reduce the effects of divorce on children. In fact, quite the opposite is true. 
 

As a society, we have condoned the courtroom battles in which parents 
fight each other for custody, despite the fact that these battles are intensely 
destructive to the emotional well being of the children involved. The fact 
that children suffer from these battles is not in dispute. Research has shown 
us that children often respond to parental separation with a variety of 
symptoms: depression, regression to behavior they exhibited years before, 
school failure, stomach aches, headaches, delinquency.’ Custody battles 
magnify and prolong these effects. Indeed, parents are often aware of the 
destructive consequences of adversarial divorce, but they believe that they 
must fight for custody and are at a loss as to what they can do to protect their 
children from the consequences. Unfortunately, we still continue to be 
improperly influenced by two deeply-seated, but recently discredited 
notions. The first faulty belief is that children of divorced parents can only 
be psychologically attached to one parent or the other, but not both. The 
second illogical, but long-held belief is that mothers are more fit for 
parenting than fathers. These beliefs encourage custody battles. 
 

Just now, society is beginning to emerge from the dark ages of custody 
conflict. We do so on the basis of strong evidence gleaned from scientific 
studies.’ Although controversy continues, research has clearly demonstrated 
that  psychologically, children are best served when: 
 

1. Close, consistent contact between a child and both parents is 
maintained; 

 
2. Both parents participate meaningfully in their children’s 

upbringing; and 
 

3. Conflict between parents is minimized or eliminated. 
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These same studies have also demonstrated the following two points: 
 

1. Children tenaciously continue to love the non-custodial parent in 
spite of long separations from that parent; and 

 
2. A deep sense of loss is felt by both children and the non-custodial 

parent, when sole custody is awarded. 
 

Divorce mediation undoubtedly creates an atmosphere in which these 
findings can be recognized, respected and utilized by parents as they attempt 
to redefine their relationships to their children. Mediation clearly reduces the 
conflict that is otherwise present in adversarial divorce. It also reduces the 
traumatic period of time between the child’s first recognition that his or her 
family is being torn apart and the moment when he or she can begin to see 
how it will be put back together again; that reassuring moment comes only 
when custody agreements are clear, living arrangements are established and 
the child can begin to predict his future. 
 

  From Sole Custody to Joint Custody 
    The Evolution Continues 
 

Many of us have been conditioned to think that mothers are better able 
to nurture and support children than fathers. Judges have also been taught to 
presume this, and, therefore, in nine out of ten cases, they award sole 
custody to mothers: However, history has not always viewed the mother as 
the superior parent in custody disputes. 
 

Ironically, eighteenth and nineteenth century jurists were as adamant 
about the proper awarding of custody as twentieth century jurists, but their 
decisions were in the opposite direction. In the 1700’s, under English 
common law, the father’s right to custody was unquestioned. It was reasoned 
that because fathers were solely responsible for the financial support of their 
offspring, they should automatically be granted custody. During this period, 
even nursing infants were awarded to their fathers. 
 

A gradual shift occurred during the 1800’s, such that children were 
increasingly awarded to mothers. By the 1900’s, children were awarded to 
their mothers as automatically as they had been awarded to their fathers 
earlier. This new maternal preference was expressed by a judge in 1938, 
who said, “There is but a twilight zone between mother’s love and the 
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atmosphere of heaven, and no child should be deprived of that maternal 
influence.” 
 

In recent years, however, both state legislatures and the courts have 
begun to replace the maternal preference doctrine with the concept that 
neither parent is the presumed best parent and that parents of both sexes are 
equally able to raise children. For example, a Maryland statute states, “The 
father and mother are natural guardians and shall have equal powers and 
duties.”’ Similarly, in 1973, Judge Sybil Hart Kooper of New York awarded 
three children to their father even though the mother was not considered 
unfit. Judge Kooper stated that “studies of maternal deprivation have shown 
that the essential experience for the child is that of mothering—the warmth, 
consistency and continuity of the relationship, not the sex of the person who 
is performing the mothering function. 
 

Historically, then, custody has evolved from the notion that a father is 
the preferred custodial parent to the notion that a mother is the preferred 
custodial parent, to a preference for neither parent, but rather an award of 
custody based on what is in the child’s best interests. Unfortunately, old 
habits die hard. Judges continue to predominantly award full and sole 
custody to mothers, effectively removing fathers from their parental rights 
and responsibilities. Lawyers, aware of this tendency, sometimes counsel 
their female clients to use this leverage specifically in an attempt to extract 
more money from their husbands. When this happens, children can be 
caught in the battle fire between their parents. 
 

To avoid such conflicts, more and more parents are choosing joint legal 
custody. Both parents agree to be responsible for the major decisions 
affecting their child’s upbringing and to cooperate about these matters in the 
future. Further, both parents retain a right of access to their child’s health 
and school records. Typically, parents also agree that should any future 
dispute concerning their child arise, then the parents will work with a 
mediator to resolve the dispute prior to taking court action. Finally, joint 
custody obligates the parents to tell each other of any impending household 
move, in advance, so that new custody arrangements may be made if 
appropriate. 
 

The fact that parents agree to joint legal custody does not necessarily 
affect the physical custody arrangements of a child. Physical custody 
concerns where a child lives and who is responsible for the day-to-day 
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decisions affecting the child. It is not uncommon for parents to choose joint 
legal custody while designating one or the other of them as the physical 
custodial parent. Visitation arrangements are also agreed upon and described 
in the agreement. 
 

  The Custody Negotiations 
 

Beth and Dave have now reached agreement on all matters relating to 
their separation and divorce except on the question of custody. Beth has 
previously heard of the maternal preference doctrine, and because of the 
continuing fear about her own well-being if she does not have custody, Beth 
has decided to “fight” for custody. 
 

Dave has feared this point in the negotiations since mediation began. 
He knew custody would be a problem. Dave is confident that he is able to 
nurture his children as well as Beth, but he has also heard of the maternal 
preference doctrine. Re is adamant that he does not want to be the “visiting” 
parent, and that he has as much right to participate in the upbringing of Chris 
and Billy as Beth does. At the beginning of the custody session, Dave is 
feeling angry and afraid. 
 
Paul: (Mediator) Dave, Beth, I want you to know how well I think you have handled your 

negotiations so far. Do either of you feel a sense of accomplishment up to this 
point? 

 
Dave: So far, that is true, at least for me. I think we are in for a major setback today, 

though. 
 
Paul (Mediator) Understandably, you are both concerned about custody. Particularly so, 

since it is clear to me that you each love Chris and Billy very much. 
 
Dave: I think what it boils down to is that neither of us wants to be the visiting” parent. 
 
Paul (Mediator) Ok, let’s look at the flip side of that statement and let me ask you this: 

Instead of saying what you don’t want to happen as parents, tell me what it is that 
each of you does want as a parent. 

 
Beth: I want regular contact with my children and I want them close to me. 
 
Dave: I also want regular contact with them, but I also want a say in how they are raised, 

and I want them to know that I have a say. 
 
Beth: Of course, I want that as well. 
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Paul (Mediator) It sounds to me like you both want the same things. 
Beth: But that’s not the way it works, is it? One or the other of us gets custody. 
 
Paul (Mediator) I don’t want to answer that just yet. Right now I’d like to look at the 

kinds of responsibilities that you, as parents, have toward your children. 
 
Dave: What do you mean by “kinds” of responsibilities? 
 
Paul (Mediator) Think about it a minute. Are there some decisions which parents are 

called upon to make about their children that are clearly more significant than other 
decisions? 

 
Beth: Yes, I see that. Things like health and education. I think that they are more 

significant than whether a child goes to school with a cold. 
 
Dave: Yes, I see that, and religious training as well. 
 
Paul (Mediator) Do you think it would be possible for you two to cooperate in the future 

about the more significant decisions which you, as parents, would have to make? If 
you could, you might consider joint legal custody. 

 
Dave: By cooperate, do you mean to talk to each other often? 
 
Paul (Mediator) Well, I don’t know what you mean by often, but it certainly includes the 

two of you talking on a regular basis about your children’s well being and both 
participating in making the more significant decisions affecting their lives. 

 
Beth: What if we disagree, aren’t we opening ourselves up to more fighting? 
 
Paul: (Mediator) Possibly. However, we typically include a provision in marital 

settlement agreements that if parents disagree about such decisions, they will seek 
out the services of a professional counselor or mediator to help them. This seems to 
work very well. 

 
Dave: All this is well and good, assuming we can cooperate, but it doesn’t tell us where 

the kids will live. 
 
Paul (Mediator): Right, and we’re coming to that. All I would like to know now is 

whether the two of you think you can cooperate in the future about your children, 
regardless of where they live on a day-to-day basis. What do you each think about 
that? 

 
Dave: I think that’s a tall order. 
 
Paul (Mediator) Let’s talk about cooperation a moment. During our work these recent 
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weeks, has either of you felt that you were actually trying to cooperate with the 
other? 

 
Beth: Yes, and you know it’s funny you should ask that. I think it was just yesterday that I 

thought about the same thing. 
 
Paul (Mediator) Beth, tell us how you felt you were trying to cooperate with Dave these 

recent weeks. 
Beth: Ok, I’ll try. After about our second meeting with you, I realized that if I 

wanted something, I needed to give something back. And every time I gave 
something back, what I got was worth more than what I gave up. Pretty soon, I 
started looking for things to give up, so that I could get what I wanted. Sometimes 
I thought Dave was doing it too. 

 
Paul (Mediator) How does that strike you, Dave? 
 
Dave: I know what Beth is saying. I noticed the same thing. Paul (Mediator) Well, 

don’t you each think you can continue to deal this way with one another in the 
future about your children and other things as they come up? 

 
Dave: I don’t know, I think what we’ve done in this room is possible because you’re 

here. 
 
Paul (Mediator) I’m not sure about that. I know that the two of you have talked about 

some things without me. 
 
Dave: That’s true. Still. 
 
Patti (Mediator) You see, what’s really important here is your children. Solid research 

shows clearly that kids will continue to love both their parents after divorce and will 
thrive best when they know each of you participates in their upbringing. 

 
Beth: I really don’t think we have any choice. We need to cooperate for Chris and Billy. 

I’m certainly willing to try. 
 
Dave: Yes, me too. It makes sense. Ok, then regardless of where Chris and Billy actually 

live, Beth and I will cooperate about their upbringing and in case of disagreement, 
we will agree to work with a counselor or mediator to help us reach decisions. Yes, 
I’ll agree to that. Still, where will our children live? 

Paul (Mediator) Ok, that takes care of legal custody. The next point is physical custody 
and the extent that you can practically share physical custody, with one proviso. 

 
Beth: Which is? 
 
Paul (Mediator) The courts like to know that one of you is the parent who has final 

authority on those day-to-day decisions we talked about earlier. The courts want to 
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know that parents won’t be running into court every time they disagree about such 
things. 

 
Beth: So, what you’re really saying is that one of us will have physical custody? 
 
Paul (Mediator) Yes, final responsibility on those type of day-to-day decisions. Usually, 

we ask where the children will be spending most of their time and designate that 
parent as the physical custodial parent. 

 
Dave: You said most of their time. Does that mean they can actually stay with both 

of us? 
Paul (Mediator) Probably, but that depends on a lot of things, such as schools, friends, 

and your respective availabilities to them during their non-school time. There are of 
course other things to consider as well. 

 
Beth: Can we have joint legal custody, even if we don’t share physical custodial 

arrangements? 
 
Paul (Mediator) Absolutely but let me emphasize that regardless of whether or not you 

can share physical custody, we’ll still discuss how you can each maximize your 
time with your children. Let me ask you each this. Do you think that these kinds 
of arrangements will work for you? 

 
Beth: I think it’s worth giving it a good try. 
 
Dave: I think so too. In fact, I have an idea. I think Beth and I may be able to agree on the 

physical custody arrangements of Chris and Billy between ourselves. I’d like to try. 
 
Paul (Mediator): Sounds good to me. Beth? 
 
Beth: Sure. 
 
Paul: (Mediator) : Ok, good. I think you’ve made some very helpful decisions today, 

both for yourselves and your children. I’ll expect to hear from you about the 
physical custody matters, say, by the end of next week. 
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TAXES AND DIVORCE 
 

The purpose of this chapter is to help you understand the tax 
consequences of your separation and divorce. Hopefully, this understanding 
will lead to intelligent negotiation between you and your spouse about 
relevant tax matters. Tax issues, like all others discussed in mediation, are 
best resolved after both spouses fully understand the options which are 
available to them. Only then can they appropriately trade various advantages 
and disadvantages, (if any), between them. 

 
The best way to approach taxes is to look at each of the component 

parts of a divorce settlement and then describe the possible tax effects on 
each. Again, it is not our intention that you become tax experts. Taxes are 
complicated, the laws change, and the situations vary. Your mediator and tax 
advisers should be consulted before reaching any final agreements. 
 
 

THE PROPERTY SETTLEMENT 
 

Capital Gains 
 

When we refer to the property settlement we are discussing the various 
decisions made concerning marital property: specifically, how that property 
is being distributed between the spouses and whether any titling changes will 
be required. 
 

Prior to the tax changes which occurred in 1984, if one spouse had an 
interest in property and transferred that interest to the other spouse as part of 
the divorce settlement, a capital gains tax may have been due at the time of 
the transfer, even though no money traded hands (a tax on the profit made 
through the purchase and sale of an asset). Now, such transfers are 
considered non-taxable gifts between spouses and no capital gains tax 
becomes due at the time of the transfer. The spouse receiving the property 
assumes the previous capital gain, but will not be responsible for paying 
taxes on it until the property is actually sold and then only if the previous 
gain remains, it is important that the marital settlement agreement identify 
the property being transferred and state that it is a gift. 
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When jointly owned property is sold, such as the marital home, the 
spouses need to agree upon their respective responsibilities for any capital 
gains taxes which may be due and this agreement should be specified in the 
marital settlement agreement. Again, there are two ways to defer or 
eliminate capital gains taxes when the marital home is sold. If a spouse 
reinvests the gain in another residence within two years, the first gain is 
rolled over into the succeeding property. At age 55, a capital gains 
exemption applies which at this writing is $125,000. Sometimes couples 
wait until one of the spouses has reached his or her 55th birthday before the 
marital home is sold in order to take advantage of this exemption. 

 
 

  Property Settlements As Alimony 
 

          The Internal Revenue Service takes a very dim view of property 
settlements being treated as tax deductible alimony. This is sometimes 
considered when a husband agrees to pay his wife X amount of money if she 
relinquishes some or all of her interests in marital property. For example, a 
wife may have an interest in certain property belonging to her husband. He 
in turn may offer to pay wife $500 per month tax deductible alimony if she 
agrees to relinquish her interest in the property. New rules have redefined 
the meaning of alimony expressly to discourage property settlements from 
being treated in this manner. Couples are highly cautioned about attempting 
to have property settlements treated as tax deductible alimony. 
 

We note, however, that this area should be reconsidered by Congress. 
In an effort to discourage property settlements from being treated as tax 
deductible alimony, the new rules also impede the creation of legitimate 
rehabilitative alimony plans. These plans provide for the payment of greater 
sums of alimony in their early years while a wife is re-entering the 
workforce or improving her job related skills. The new rules do not 
disUnguish between legitimate rehabilitative alimony plans and property 
transfers made to look like tax deductible alimony. We think this is an 
appropriate area for Congress to review. 
 
 

  The Deductibility of Alimony Payments 
 

          Under the new law, spouses can decide whether or not spousal support 
payments will be tax deductible to the payor. However, if the spouses want 
the payments to be tax deductible to the payor (and therefore taxable income 
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to the payee) certain requirements must be met. In order for payments to be 
deductible as alimony, they must be in cash, must not be required to be paid 
after the payee’s death, and (if in excess of $10,000 in any year) must be 
paid for at least six years. The marital settlement agreement must 
specifically state that the payor has no continuing obligation to make 
payments after the death of the payee. We further recommend that the 
marital settlement agreement clearly state that the payments will be treated 
as tax deductible by the payor and will be treated as taxable income by the 
payee. 
 

Some of these rules are those which discourage rehabilitative alimony 
plans. We object to the requirement that alimony must be paid for at least six 
years if the payments exceed $10,000 in any year. Often, it is appropriate for 
a spousal support plan to be effective for less than six years in amounts 
greater than $10,000 per year. It is also often appropriate for greater amounts 
to be paid in the early years of an alimony plan with gradual decreases 
occurring until the plan terminates. Under the new rules, these plans are not 
possible if the spouses want to make the payments tax deductible to the 
payor. 

 
 
    The Non-Deductibility of Child Support 

 
Child support payments made by one spouse to the other may not be tax 

deductible to the payor. Under previous law, such payments could be tax-
deductible if the marital settlement agreement was carefully drafted. Now, 
however, it is presumed that payments which terminate upon a child’s 
reaching the age of majority (or on any other basis relating to a child) are 
strictly child support and are, therefore, non-deductible child support. Of 
course, child support payments made to a spouse are not considered taxable 
income. 
 
 

Child Dependency Income Tax Exemptions 
 

Under the new law, the Internal Revenue Service presumes that the 
custodial parent is the parent entitled to the exemption. In order for the non-
custodial parent to claim the exemption, he or she must attach a waiver from 
the custodial parent to his or her income tax return (we believe this may be 
accomplished by attaching the appropriate page from the marital settlement 
agreement each year). What the law does not contemplate are those 
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agreements which provide for joint custody or shared custody and further 
what the spouses should do if they agree to alternate the right to the 
exemption each year (as is often agreed upon). We suggest that the marital 
settlement agreement clearly contain the parties understanding regarding 
income tax exemptions relating to children and that this page be attached to 
the income tax return of the spouse who will be claiming the exemption for 
any particular year. 

 
 

Child Care Tax Credits and  
Medical Expense Deductions For Children 

 
Child care tax credits can be claimed by the custodial parent even if that 

parent is not taking the tax exemption for the child. However, the parent 
claiming the credit must have custody for more than half the year and 
provide more than half the financial support. Again, the new law does not 
provide for those situations where physical custody is shared on an 
essentially equal basis. We suggest that the agreement specifically set forth 
the parents agreements about the cost of child care as well as who will be 
considered the spouse entitled to claim any appropriate child care credit. 
  

With regard to medical expense deductions for children, both parents 
may deduct such sums as each actually paid for a child’s medical care 
(providing such expenses exceed 5%, together with any other medical 
expenses of the payor’s adjusted gross income). It does not matter which 
parent will claim the child as an exemption. 
 

  Head of Household Status 
 

Head of household tax status is often an overlooked tax advantage to 
the person who is otherwise entitled to it. Tax rates are not as high as those 
of a single taxpayer, but not as low as those for married couples filing joint 
returns. Therefore, it is most important, that single persons who are entitled 
to this status take it. Moreover, the custodial parent can still obtain Head of 
Household status, even though he or she has surrendered the dependency 
exemption. 

 
In order to qualify for Head of Household status, you 1) must be 

unmarried, 2) your home must have been the principal place of residence for 
an unmarried child, or a child’s descendant, or any relative, 3) you must 
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have maintained your home for at least six months during the year in which 
the status is claimed, 4) you must have contributed over half the cost of 
maintaining such home. 
 

Transfers of Retirement Benefits in Divorce 
and Waivers of Retirement Rights 

 
Whenever either spouse has an interest in a retirement plan, the spouses 

must decide how the interest of the nonparticipating spouse in the plan will 
be treated. Typically, there are two methods of approach. First, the 
participating spouse may purchase the interest of the non-participating 
spouse. When this occurs, the non-participating spouse must appropriately 
waive his or her interest in the retirement plan. The plan administrator must 
be contacted to determine how this will be done. Second, the participating 
spouse may assign a part of the benefits of the plan to the nonparticipating 
spouse, to be distributed when the benefits are normally paid. The marital 
settlement agreement must specify the name and address of the participating 
spouse, and the name and address of the person who is designated as an 
alternate payee (the non-participating spouse). The agreement must specify 
the amount or percentage of the participant’s benefits to be paid to each 
alternate payee or the manner in which the amount or percentage is to be 
determined, and the number of payments or the period during which the 
payments will be paid. 
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FINAL THOUGHTS 
 

The experiences of Beth and Dave Malone have helped us illustrate 
certain features of mediation. Their negotiations were, of course, fictitious 
and at times simplistic. Our readers should not necessarily apply any of the 
Malone’s specific solutions to their own situation. Yet, we hope that the 
Malone’s were able to convey “a sense” that disputes need not be resolved 
on the legal battlefield, and that two people who wish to do so can 
successfully resolve their differences rationally and intelligently. 
 

Divorce is never an easy process. What is known with certainty, 
however, is that the emotional pain and financial cost of divorce is 
needlessly intensified by a legal system improperly entrusted with what is an 
essentially human, not legal event. This unnecessary suffering must stop. 
Mediation is now a proven way of treating divorce with the compassion, 
sensitivity and intelligence that it so desperately deserves. Mediation merits 
your serious consideration. 

 
If mediation makes sense to you, the next step would be to schedule an 

orientation session with a mediator.  The value of the orientation session can 
not be overstated.  At this session, you and your spouse will be given 
extraordinarily important information about the laws of your State as they 
relate to separation and divorce.  At the same time, you will begin to 
understand the financial aspects to the divorce process as the mediator 
reviews with you important financial forms.  Attending an orientation 
session does not commit anyone to using mediation.  It does, however, 
provide an important springboard to a fair and efficient process of 
negotiation in the event that mediation is pursued. 

 
Thank you. 
 
Jack J. Shapiro 
Marla S. Caplan 
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